
STATE OF NET{ YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

The Lawyers Cooperative Publishing Cornpany

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Years L977 - L979.

AFtr'IDAVIT OF I{AILING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 1984, he served the within notice of Decision by cert i f ied
mail upon The lawyers Cooperative Publishing Company, the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid lrrapper addressed as fol lows:

The Lawyers Cooperative Publishing Company
Aqueduct Building
Rochester, NY 14694

and by deposit ing same enclosed irt  a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
18th day of January, 1984.

Authorized to administer oaths
section



STATE OF NEW YORK

STATE TAX COI{MISSION

In the Matter of the Petit ion
of

The lawyers Cooperative Publishing Company

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Years 1977 - 1979.

AFFIDAVIT OF MAIIING

State of New York l
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
18th day of January, 1984, he served the within notice of Decision by cert i f ied
mail upon David U. Schraver, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

David M. Schraver
Ni.xon, Hargrave, Devans & Doyle
Lincoln F i rs t  Tower,  P.0.  Box 1051
Rochester, NY 14603

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said lrrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
18th day of January, 1984.

Authorized to administer oaths
rstant



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

January 18, L984

The Lawyers Cooperative Publishing Company
Aqueduct Building
Rochester, NY L4694

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right. of reviev at the administrative level.
Pursuant to section(s) 1090 of the Tax law, a proceeding in court to review an
adverse decision by the State Tax Comnission nay be instituted only under
Article 78 of the Civi l  Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not. ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building #9, State Campus
Albany, New York 72227
Phone lf (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Petit ioner' s Representative
David M. Schraver
Nixon, Ilargrave, Devans & Doyle
Lincoln F i rs t  Tower,  P.0.  Box 1051
Rochester, NY 14603
Taxing Bureaur s Representative



STATE 0F I,lEI,i YORK

STATE TAX COMMISSION

In the Hatter of the Petition

o f

TI{E IALIYERS COOPERATIVE PUBIISHING COMPANY

for Redetermination of a Deficiencv or for
Refund of Franchise Tax on Business Corporations
under Article 9-A of the Tax Law for the Years
t977,  1978 and 7979.

DECISION

Petitioner, The Lawyers Cooperative Publishing Conpany, Aqueduct Building,

Rochester, New York 14694, f i led a petit ion for redetermioation of a deficiency

or for refund of franchise tax on business corporations under Article 9-A of

the Tax law for the years 1977, 1978 and 1979 (File No. 34049).

0n October 28., 1982, petitioner's representat.ive, Nixon, Hargrave, Devans

& Doyle, Esgs. (David M. Schraver, Esq., of counsel), executed on petit ionerts

behalf a waiver of fotmal hearing. Petit ioner's representative and the represen-

tative of the Audit. Division, Paul B. coburn, Esq. (Thomas C. sacca, Esq., of

counsel), executed a st ipulation of facts, and further agreed that the decision

of the Tax Couurission was to be based upon said stipulation with t-he acconpanying

exhibits, and the briefs of the parties submitted on or before January 11,

1983 .

ISSIIES

I. IChether the Audit Division properly required petitioner to file

combined franchise tax reports with its wholly-owned foreign subsidiary.

II .  Wtrether petit ioner is entit led to the el igible business faci l i ty

credit and Lhe investnent tax credit with respect to the sarne facility.
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qlrrDrlrcs 0F FACT

1' For the f iscal years January l ,  1977 through December 30, 1977,

Decenber 31, 1977 through Decenber 29, 1978, and December 30, 1978 through

Decenber 28, 7979, petitioner, The f,awyers Cooperative Publishing Company

("LCP"), filed franchise tax reports in a tinely nanner. Not included therein

was Bancroft-Whitney Company ("BW'), its wholly-owned subsidiary which is not

quarified to and does not do business in the state of New york.

2. 0n l{ay 8n 1981, the Audit Division issued to petit ioner a Notice of

Deficiency for each fiscal year at issue, asserting additional franchise tax

due under Article 9-A of the Tax f,aw, scheduled as forrows:

TNNBTE YTAR TA,Y INTEREST TOTAT

1977
1978
1979

$111,626 .00
135,308.00
r97  ,898 .00

f i29 ,871.72
24,707 ,24
19  ,314 .  84

$141,497 .12
t6a,015.24
217,2 t2 .84

The Audit Division deterrnined that petitioner and BI+r should be required to file

combined franchise tax reports for the following reasons:

(a) Petitioner's intercorporate charges to BI{ for printing and editorial

costs amounted to 56-59 percent of the subsidiary's total cost of sales

during the audit period.

(b) Consideration of pet, i t ioner's intercorporate sales and shipping

charges to BW increased the percentage of intercorporate transactions

during the audit period fa 59-62 percent.

(c) Since the activities of petitioner and its subsidiary are unitary,

and intercorporate transactions are not only substantial but result from

an exclusive arrangemeat between petitioner and Bhl, combination is necessary

to properly refl-ect petitioner'6 tax liability to l{ew York.
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Furthermore, as to taxable year L979, the Audit Division determined that f,CP

was not entitled to clairn both the eligible business facility credit and the

investment tax credit with regard to the same facility and assets. (The Audit

Division does not dispute that such faci l i ty and assets quali fy for each of the

credits considered individually. )

3. Petitioner lvas incorporated under the laws of New York on March 10,

1882. Its principal place of business is in Rochester, New York; and its

principal business is writ ing, edit ing, publishing and marketing law books.

4. BW was incorporated under the laws of Cali fornia, and its principal

place of business is in San Francisco, Cali fornia. BW is a wholly-owned

subsidiary of petit ioner and has been for nany years. I ts principal business

is writ ing, edit ing, publishing and marketing law books, primari ly in the

western half of the United States.

5. (a) BW, with a current editorial staff of approxinately 75 persons,

has for more than 80 years produced law books and narketed them in the western

half of the United States. Such publications are developed by BW exclusively,

are of local or regional interest and are copyrighted by BW. For the years in

quesLion, on average approximately 52 percent of BWfs gross sales receipts were

from products that BW developed on its own or by contract with unrelated third

pa r t i es .

(b) In addition, BW and ICP have for many years produced certain joint

products consist ing of major national publications. Both conpanies contribute

to the editorial development of these products, and editorial costs are borne

by each company proportionately. Both companies are considered to own these

products, and copyrights to these publications are held joint ly. Also, each

company markets these products as its own products. ApproximateLy 42 percent
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of BW's gross sales receipts lrere from products joint ly produced and marketed

by BW and [CP.

(c) Approximately 6 percent of Btrl's gross sales receipts were fron the

sale of products developed by, and acquired by BW from, petit ioner.

6. Petit ioner's manufacturing division, located in lJebster, New York,

composes, prints and binds BW products. (The only BI{ publications not printed,

bound and inventoried in Webster are the California Reports which must, by law,

be printed in Cali fornia.) BW is charged by petit ioner for manufacturing

services at a price that is competitive with comparable market prices.

7 . The chart set forth in the appendix displays BWis expenditures for the

years at issue and the portion thereof charged BW by its parent corporation.

8. Bhlrs receipts for the tax years in quest. ion were:

Year Receipts

1977 $24,641,245
1978 $21,771,827
t979  $28 ,551 ,307

9. Petit ionerrs receipts for the tax years in question !{ere:

{g"r Receipts

1977 $42,390,692
1978  $45 ,487 ,583
1979 $49,949,940

coNcr,usroNs 0F [AI,r

A. That subdivision 4 of section 211 of the Tax Law, in pert inent part,

provides:

"In the discretion of the tax commission, any taxpay€rr...substan-
t ial ly al l  the capital stock of which is owned or control led either
directly or indirectly by one or more other corporations...,  nay be
required or permitted to make a report on a combined basis covering
any such other corporations and settiug forth such information as the
tax commission may requirel provided, howeverr... that no combined
teport covering any corporation not a taxpayer shall be required
unless the tax commission deens such a report necessary, because of
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intercompany transactions or some agreement, understanding, arrange-
ment or transaction referred to in subdivision f ive of this section,
in order properly to reflect the tax l iabi l i ty under this art icle.rr

The regulations pronulgated under section 211 and effective for

taxable years commencing on or after January 1, 1.975 provide, in relevant part:

"In deciding whether to permit or reguire combined reports the
fol lowing two (2) broad factors must be met:

(1) the corporations are in substance parts of a unitary
business conducted by the entire group of corporations, and

(2) there are substantial intercorporate transactions among
the corporat ions. r '  20 NYCRR 6-2.3(a) .

The regulations further state:

r'(b) In deciding whether each corporation is part of a unitary
business, the Tax Commission wil l  consider whether the activit ies in
which the corporation engages are related to the activities of the
other corporations in the group, such as:

1) manufacturing or acguiring goods or property for other
corporations in the group; or

2) selling goods acquired from other corporations in the
group; or

3) financing sales of other corporations of the group.

The Tax Commission wil l  consider a corporation to be a part of a
unitary business if it is engaged in the same or related lines of
business as the other corporations in the group, such as:

4) manufacturing similar productsl or

5) performing similar services; or

6) performing services for the same custoners.

"(c) In deternining whether the substantial intercorporate
transaction reguirement is met, the Tax Commission will consider only
transactions directly connected with the business conducted by the
taxpayer, such as described in paragraph (1) , (2) or (3) of subdivision
(b) of this section. Service functions, such as accounting, legal
and personnel wil l  not be considered. The substantial intercorporate
transaction requirement may be met where as little as fifty percent
(50%) of a corporationts receipts are from any quali f ied activit ies. ' t
20 NyCRR 6-2.3.
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Petitioner does not argue that it and BW do not constitute

but rather, that there is an absence of both distortion of

a unitary business,

tax liability and

substantial intercorporate trausactions.

B. That it seems clear that at least 50 percent of BI{'s receipt.s were

generated by the sale of, products developed and manufactured by I,CP. Nearly

al l  of BW's gross sales receipts were derived from sales of publications

composed' printed and bound by LCP, and further, ICP part,icipated in the

edit'orial development of certain publications sold by BW. In its brief,

petitioner compares Bh7's receipts with intercompany charges made to it by its

parent for manufacturing and selling services rendered and concludes that

interconpany transactions constituted 30 percent or less of BI,l's receipts.

this comparison is imelevant, in ascertaining the proportion of the subsidiaryrs

receipts generated by quali f ied activites: i t  juxtaposes the parentrs receipts

(intercompany charges) with BLrrs receipts.

The ult.imate question, however, is whether "under all of the circumstances

of the intercompany relationship, combined reporting fulfills the statutory

purpose of avoiding distortion of and nore realistically portraying true incone

[citat ion omitted]. 'r  l{atter of Coleco Industries, Inc. v. State Tax Conn., 92

A.D.zd 10081 1009 af fd .  mem,,  59 N.Y.2d 994.  Conbined repor ts  are not  requi red

here to achieve a proper and accurate reflection of petit ioner's incomel

indeed, petitioner charges BW a competitive price for nanufacturing services

perforned for B[tl at petitioner's nanufacturing facility in this state.

C. That pet,itioner is not entitled to clain both the eligible business

facility credit allowed by subdivision 11 of section 2L0 and the iavestnent tax

credit al lowed by subdivision t2 of section 210 with respect to the same

facil i ty. Section 210, subdivision !2, paragraph (f) states, in relevant part:
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"At the option of the taxpayer, . . .an el igible business faci l i ty for
which a credit is al lowed under subdivision eleven of this section...
nay be treated as property principally used by the taxpayer in the
production of goods by manufacturing, processing, assembling, refining,
mining, extracting, farming, agriculture, horticulture, floriculture,
viticulture or cormercial fishing, provided the property otherwise
qualifies under paragraph (b) of this subdivision, in which event,
, . .a  credi t  shal l  not  be a l lowed under  such subdiv is ion e leven. . . " .

See  a l so  20  NYCRR 5 -1 .4 (d )  and  5 -2 .6 (c ) .

D. That the petition of The Lawyers Cooperative Publishing Conpany is

granted to the extent indicated in Conclusion of Law I'8"; the notices of

deficiency issued on llay

so nodif ied, the notices

DATED: Albany, New York

JAN 18 1984

8 ,  1981

are in

are to be modified accordingly; and except as

all other respects sustained.

STATE TAX COI"IMISSION

-?,,? 
'^ 1i4r(Zk4

PRESIDENT
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